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The complainants bring this action under 42 U.S.C. S 14141 to remedy a pattern of
conduct by law enforcement officers of the Louisville Division of police that deprives
persons of rights, privileges, and immunities secured and protected by the
Constitution and laws of the United States. The City of Louisville, the Louisville
Division of Police, and the Louisville Fraternal Order of Police Lodge 6 have
engaged in a pattern or practice of subjecting individuals to uses of excessive force,
and false arrests. The defendants have tolerated this conduct through their failure
to supervise, train, investigate, and discipline police officers adequately.

L. PARTIES

1. Complainant Paul Bather is an African-American male residing at 4706
Varble Avenue, Louisville, Kentucky 40211. He is 2 member of the Kentucky
General Assembly representing the residents of the 43rd legislative district,

2. Complainant Cheri Bryant Hamilton is an African-American female residing
at Southwestern Parkway, Louisville, Kentucky 40211, She is a member of the
Louisville Board of Aldermen representing the 12th Ward.

3. Defendant CITY OF LOUISVILLE (hereinafter "CITY") is a local
government unit operating under Kentucky law and is a recipient of federal funds.
The CITY operated and continues to operate the Louisville Police Department, for
whom all of the individual police officers were working when they engaged in the
acts that have precipitated this complaint. The Defendant CITY OF LOUISVILLE
was acting by and through its duly authorized agents and/or employees who were
than and there acting within the scope and course of their employment.

4. Defendant Gene Sherrard was the Chief of Police from 1998 until March
2000. As Chief, he was responsible for the training, supervision and discipline of
subordinate police officers. The Defendant was at all relevant times hereinafter
mentioned acting under the color of state law.

5. Defendant Doug Hamilton was the Chief of police from 1990 until 1998. As
chief, he was responsible for the training, supervision and discipline of subordinate
police officers. The Defendant was at all relevant times hereinafter mentioned
acting under the color of state law.

6. Defendant Greg Smith is the Acting Chief of the Louisville Police
Department. As Acting Chief, he is responsible for the training, supervision and
discipline of subordinate police officers. The defendant was at all relevant times
hereinafter mentioned acting under the color of state law.



[image: image2.png]7. Defendant Louisville Fraternal Order of Police Lodge 6, 517 Breckinridge
Street, Louisville, Kentucky 40203 is an unincorporated organization representing
police officers working within the CITY OF LOUISVILLE police department,

. FACTUAL ALLEGATIONS

8. Defendant, CITY OF LOUISVILLE, its police department and Fraternal
Order of Police Lodge 6, have for many years subjected the residents of Louisville to
unlawful and unconstitutional police practices, including but not limited to,
unlawful stops, seizures and arrests, particularly in African-American communities
where such conduct is pervasive, and otherwise subjecting citizens to the use of
excessive force, the filing of false charges and malicious prosecutions.

9. The unconstitutional conduct set forth in this Complaint has been
proximately caused by the failure of the Defendants CITY OF LOUISVILLE,
SMITH, SHERRARD and HAMILTON and their predecessors (hereinafter
"OFFICIAL DEFENDANTS") to properly train, supervise and discipline individual
police officers in the Louisville Police Department. As a result of this policy of
deliberate indifference, the unconstitutional conduct alleged herein has become
accepted practice within the Defendant CITY OF LOUISVILLE police department
and, as such, has been, and can be perpetrated against citizens by CITY OF
LOUISVILLE police officers with impunity.

10.  The conduct complained of herein has become accepted practice within the
Defendant CITY OF LOUISVILLE Police Department because the OFFICIAL
DEFENDANTS and other officials in the CITY OF LOUISVILLE Police
Department have routinely acquiesced to, and have otherwise failed to take the
necessary measures to prevent and curtail such conduct.

1. The Defendant CITY OF LOUISVILLE has failed to carry out its function to
properly investigate and adjudicate civilian complaints of police misconduct. As a
result, police officers, who may pose a clear and present danger to the safety, liberty
and security of the residents of Louisville, are not properly disciplined or supervised,
notwithstanding instances of abuse and unconstitutional conduct on their part.
These officers and others are thereby permitted and encouraged to engage in similar
conduct in the future.

12 The OFFICIAL DEFENDANTS, at all times relevant hereto, including prior
to the unlawful police conduct hereinafter described in the Complainant's
allegations had a constitutionally defective and inadequate practice and/or
procedure with respect to investigating charges of misconduct against its police
officers, and/or in disciplining its officers found to have engaged in misconduct
against citizens, evaluating the performance of police officers employed by it,
including, but not limited to the following:
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notice that its police officers engaged in unconstitutional conduct, including
carrying out false arrests, bad faith and/or arbitrary prosecutions,
committing excessive force and/or engaging in other police misconduct and
despite such knowledge and notice failed to discipline the officers who
engaged in such conduct;

b. The OFFICIAL DEFENDANTS, despite receipt of complaints regarding
the performance of CITY OF LOUISVILLE police officers, including
complaints of false arrests, use of excessive force, and the initiation of
arbitrary, capricious and bad faith prosecutions, does not have any systems
whereby it regularly evaluates the performance of its police officers;

¢. The OFFICIAL DEFENDANTS' procedures for investigating citizens
complaints routinely result in a finding that such complaints are "not
sustained" even though there is ample evidence to establish misconduct on
the part of its police officers;

d. The OFFICIAL DEFENDANTS, despite having actual notice of police
misconduct on the part of its police officers, including lawsuits and repeated
out-of-court settlements totaling $3,371,936 since January 1987, have failed
to take appropriate action to discipline officers engaging in misconduct and
to prevent further instances of misconduct.

e. The OFFICIAL DEFENDANTS rarely terminate the employment of any
CITY OF LOUISVILLE police officer on account of alleged abuse towards a
citizen, including proven allegations of unconstitutional violations such as
false arrest and use of excessive force;

f. The OFFICIAL DEFENDANTS fail to punish police officers who abide by
an unwritten "code of silence,” and fail to protect officers who break the
code of silence from harassment or retaliation by other officers. The code of
silence consists of one simple rule: an officer does not provide adverse
information against a fellow officer. The code of silence, which influences the
behavior of many police officers in a variety of ways, violates a police officer's
public responsibility to ensure compliance with the law. Police officers,
therefore, believe that if they fail or refuse to participate in the "code of
silence" or fail to cover up or conceal the misconduct of other officers, that
such failures will cause them to be ostracized by fellow officers, will adversely
affect their ability to get support from other officers in the field, and will
adversely affect their opportunities for promotion and other employment
benefits. The OFFICIAL DEFENDANTS' failure to eliminate the code of
silence encourages unconstitutional violations even though witnessed by
other officers and enables such violations to continue with impunity; and



[image: image4.png]& The OFFICIAL DEFENDANTS condone and encourage police officers in
their belief that they can violate with impunity the federally secured rights of
Plaintiffs by implementing policies and procedures whereby misconduct does
not adversely affect opportunities for promotion and other employment
benefits.

V. PATTERN OR PRACTICE OF DISCRIMINATION

13. Courts have accepted and considered a wide array of evidence, including
anecdotal evidence of specific instances of discrimination, direct evidence of general
discriminatory policies, and statistical studies suggesting discriminatory policies.
United States v. Lansdowne Swim Club provides a classic example: in successfully
proving that an institution of public accommodation engaged in a pattern or
practice of discrimination, the Department of Justice offered both statistical
evidence regarding the racial composition of the club's membership and direct,
anecdotal evidence regarding specific instances of discrimination.

14, Over the past several years substantial documentation of police abuse and
unconstitutional conduct has been disclosed to the OFFICIAL DEFENDANTS
and/or their predecessors in office (by way of investigations, civil law suits or
complaints), yet the OFFICIAL DEFENDANTS and other policy making CITY
officials have asserted, and continue to assert, that there are no systemic or
institutional patterns of abuse or illegal conduct within the Louisville Police
Department.

15.  Since 1994, the Attorney General has launched a number of S 14141
investigations of police departments and has taken legal action against two police
departments, in Pittsburgh, Pennsylvania, and Steubenville, Ohio. In both cases,
the Department of justice and the defendants negotiated settlements prior to the
official commencement of litigation. As a result, in each case the Department filed
its complaint and the negotiated consent decree simultaneously, resolving the cases
in a manner that ensures a federal district court's involvement in oversight of the
decree's implementation.

16. ttlemen cerning Clai f False Arres Use of Excessive Forc

The following claims in the amount of $3.3 million from 1987 through 1998 have
been paid to compensate victims of police misconduct, including rape, false arrest,
use of excessive force and other offenses:

. . i i
18 Jun 87 Lewis, Deborah False Arrest, Police 1087250132 $ 500
15 Nov 87 Edwards, Raymond False Arrest, Police 1088250336 $ 248
28 Dec 87 Smith, Clarence Police Officer Assaulted 1088250323 $15,000

Prisoner
31 Mar 88 Doyle, Joey Excessive Force, Police 1088250269 $ 5,000
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23 Nov 93
21 May 9%
30 Jun 94
11 Sep 94
13 Sep 94
05 Oct 94
09 Oct 94

09 Oct 94
23 Mar 95
23 Jun 95
14 Jul 95
17 Sep 95
01 Nov 95
04 Feb 96
02 May 96
17 Jun 96
04 Jul 96
07 Aug 96

14 Dec 96
13 Mar 97
08 May 97
02 Jun 97

29 Aug 97
16 Oct 97

Browning, Dwayne
‘Woods, Lisa
Michaels, Linda
Finn, Gregory
Brown, Henry
‘White, Kevin

Fox, Gregg
Jetter, Debra
Brumfield, Sharon
Dunagan, Laura
Thrifty Dutchman
Galvex, Andrei
McCauley, Thomas
Griffin, Alonzo
Foster, Donald
Emory, Teresa
Hundley, Dora
Kirby, Edward
Johnson, Nina
‘Wardwell, Pamela
Jacobs, D.
Lashiey, Audris
Jenkins, Michael
Bellou, Ricky
Jones, Ricky

Jones, Earl
Bowman
Yarbrough, Diane
Stinson, Henry
Self, Edward
Graham, Phillip
Coatley, Bryan
Durham, Michelle

Durham, Michelle
Waggener, William
Maddox, Eddie
Armijo, Federico
Nissen, Rolf
Martin, Pamela
Duchnowski
Goodwin, Ronald
Helm, Darryl
Stringer, Derrick
Hines, Joe

Smith, Michael
‘Whitlow, Robert
Hollenbeck, Barbara
Wilson, John

Hendley, Ronnie
Ellis, Kim

False Arrest, Police
False Arrest, Police
False Arrest, Police
False Arrest, Police
Excessive Force, Police
False Arrest, Police
False Arrest, Police
False Arrest, Police
False Arrest, Police
Excessive Force, Police
Excessive Force, Police
False Arrest, Police
False Arrest, Police
Excessive Force, Police
Excessive Force, Police
Excessive Force, Police
Excessive Force, Police
Excessive Force, Police
Excessive Force, Police
False Arrest, Police
Excessive Force, Police
Excessive Force, Police
Excessive Force, Police
False Arrest, Police
Officer Shot by other
Officer

Faise Arrest, Police
Excessive Force, Police
Husband Shot by Police
False Arrest, Police
Excessive Force, Police
False Arrest, Police
Excessive Force, Police
Alleged Rape by Police

Court Costs
Excessive Force, Police
Accidental Shooting
Excessive Force, Police
Excessive Force, Police
Excessive Force, Police
False Arrest, Police
Excessive Force, Police
Excessive Force, Police
Excessive Force, Police
Unreasonable Search &
Seizure
Excessive Force, Police
Excessive Force, Police
False Arrest, Police
Excessive Force, Police
False Arrest, Police
Unlawful Detainment
False Arrest, Police

1089250305
1089250118
1089250338
1089250354
1090250152
1090250302
1090250315
1090250223
1091250092
1091250300
1091250301
1091250097
1091250314
1091250323
1091250325
1091250329
1092250296
1092250327
1092250370
1092250128
1092250326
1092250356
1092250392
1093250353
1094250315

1094250334
1094250301
1094250353
1094250371
1095250394
1095250365
1095250374
1095250376

1095290376
1096250351
1095250364
1096250355
1096250410
1096259359
1096250393
1096250308
1096250403
1097250486
1097250441

1097250278
1097250482
1097250479
1097250442

1098250468
1098250282

S 1,800
$ 1,000
513,000
s 302
595,500
$ 5,190
s 330
s 313
510,362
5 285
$ 5,000
s 263
$101,280
$ 3,500
$557,213
s 77
250,000
§ 7,500
10,000
521,000
$21,000
S 8,000
S 4,239
$15,000
$225,000

$19,500
$52,000
862,657
$ 164
§100,000
$15,000
$40,000
$212,309

$ 8,534
§ 700
§153,556
§25,235
§ 459
$ 615
830,265
$869,522
$ 1,000
§ 118
$12,500

§ 838
$ 291
$12,000
$20,000

$ 1,500
s 24
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16 Feb 98 Owens, Barbara False Arrest, Police 1098250267 $153,213
02 Jul 98 Tanyhill, Stanley Faise Arrest, Police 1099250208 842,155
21 Jul 98 Litsey, Edward False Arrest, Police 1099250179 $15,000

Excessive Force, Police

These claims were not approved by the Louisville Board of Aldermen and had not
been made known to the public,

17, Litigation by Individuals in Circuit Court

a. The Louisville Courier Journal dated November, 1998 reported that a
Jefferson County Circuit Court Jjury awarded Joshua Wilson $950,000 in damages
for false arrest. The jury wanted to send a message to the city through the verdict,
which included $750,000 in punitive damages, that the police need to be trained
better and that they need to do a better job of following their own policies and
procedures for making arrests,

b. The Louisville Courier Journal dated June 30, 1999 reported that the
government of Mexico was suing the city of Louisville over the death of a Mexican
laborer who was killed by a city police officer in 1998, The wrongful death lawsuit
by a Mexican consul accuses Officer Rick McCubbin, president of the Louisville
Fraternal Order of police, of shooting and killing an unarmed Fidencio Campos-
Cruz on June 13, 1998,

c The Louisville Courier Journal dated September 23, 1999 reported that a
Jefferson County special grand jury, while choosing not to indict two Louisville
police officers of killing Desmond Rudolph, did state that the evidence does not
imply that all aspects of police conduct, either before or after the shooting, weére
appropriate. The jury called for a review of certain actions that were taken by the
police, including whether the officers first sent to Rudolph's home made appropriate
tactical decisions. They also asked why more officers were not assigned to canvass
the neighborhood the day of the shooting and why important pieces of evidence
were not promptly found and collected.

d. The Louisville Courier Journal dated October 9, 1999 reported that a retired
Jefferson County police major by the name of Topp had agreed to testify on behalf
of Robert Whitlow, who died when Detective Rodney Estes shot him twice with a
submachine gun while attempting to serve an arrest warrant. Topp states that the
police violated their own policies and procedures when they invaded Whitlow's
home.
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hooting by Louisville Police Officer:

a. The Courier Journal dated February 19, 2000 reported that Louisville Public
Safety Director Col. Ron Ricucci's report on police actions before and after the
shooting of Desmond Rudolph as follows:

« Police did not wait for a wrecker to tow a stolen Chevrolet Blazer behind the
home, allowing Rudolph to attempt to flee in it. this was a serious tactical
mistake.

¢ Two officers went to the front door, leaving the rear of the house unattended.
This was also a tactical error.

« There was a lack of control at the crime scene. Evidence, including a number of
shell casings, was not found and promptly collected. There was no crime scene
log, insufficient photography, an incomplete accident report, no crash scene
analysis by traffic bureau experts, no mapping of the scene and no use of a metal
detector. Investigators missed the relationship between damage on the Blazer
and a telephone pole. The on scene investigation was very poorly done.

o Officer Aaron Graham, then police spokesman, initially told reporters that
Rudolph was driving the Blazer toward officers when they fired. But the vehicle
was stuck and not moving when the officers shot. This was a major mistake that
seriously eroded the public's confidence in the facts.

« Information that gang members might be inside the home at Del Park Terrace
was mishandled. One officer said he told a detective, but the detective said he
was never given the information. This was a critical mistake.

o Police did not attempt to find the phone number of an anonymous caller who
originally told them of the stolen Blazer. Homicide investigators should have
traced the call to assist them in their follow-up.

» Officers Paul Kincaide and Chris Horn, who shot Rudolph, were taken in one
patrol car to police headquarters, a deviation of policy.

« Homes were missed during a police canvass of the neighborhood because there
was no master list of addresses. Given the nature of this case, this should have
been done.

+ Confidence in the investigation was seriously hampered by mistakes made in
asking neighbors what happened. Community trust was damaged by the poor
follow-up investigation.



[image: image8.png]b. Rick McCubbin, president of Louisville Fraternal Order of Police Lodge 6,
called Ricucci's comments 'pretty brash’ and said police work is never perfect.
""Nothing's perfect in police work and it sounds like a whole lot of Monday morning
quarterbacking, They could 'what if' this to death. Being a street cop, i know there
is no such thing as the perfect tactical situation."”

19.  Public Insurrection and Mutinv of Louisville Police Department and

Louisville Fraternal Order of Police Lodge 6 Against the Mavor Dave

Armstrong

a. The Courier Journal dated March 2, 2000 reported that the Louisville police
department awards ceremony intended to honor Officers Paul Kincaid and Chris
Horn for exceptional valor which incited protests by civil rights activists, aldermen
and Mayor Dave Armstrong.

b. Mayor Dave Armstrong fires Chief Gene Sherrard to change the culture of
the police department that has lost the confidence of some segments of the public.

[ In an unprecedented display of anger and solidarity over the firing of Police
Chief Gene Sherrard, more than 600 Louisville police officers and supporters
followed him on a march on City Hall on March 3, 2000 to demand the ouster of
Mayor Dave Armstrong.

d. All nine Louisville police commanders who resigned to show support for
former Chief Gene Sherrard have made a part not to apply for the vacancy.

e On Sunday, March 5th Ministers and several aldermen joined hundreds of
people- black and white - in a march to support Mayor Dave Armstrong's decision
to fire Gene Sherrard as Louisville's police chief.

f. Louisville's police union reacted angrily to a comment by Mayor Dave
Armstrong that African-Americans feel officers too often pull them over for no
reason or treat them with a lack of respect. Armstrong said such feelings are at the
heart of his pledge to change the culture of the Louisville Division of police - a move
aimed at healing a rift between the department and some African-Americans in the

city.

g Louisville police and their supporters - some 2,000 strong - rallied outside
City Hall on Friday, March 17th to denounce the mayor, support their fired chief
and call for the city to unite behind them.
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the Culture of Louisville Police Department

a. Mayor Dave Armstrong told The New York Times on March 16th that there
is racial profiling in the Louisville police department and that he had come to realize
that "a small group of folks on the police force.... have a culture.... (that) only add to
the hostility of minorities who feel they are targeted by the police as second class
citizens, without respect."

b. Armstrong noted that his belief was reflected in the results of a Bluegrass
State Poll of Louisville residents published by The Courier Journal. The poll
showed that 89 percent of African-Americans believe Louisville police use excessive
force and 77 percent of blacks think police treat African-Americans more harshly
than whites. Overall, 56 percent of Louisville residents surveyed in the poll said
there was a problem with excessive force in the city police department, and about 40
percent overall said police treat one race more harshly than the other.

21.  Louisville Courier Journal Investigation Concernin: e of Force B

Louisville Police Department

a. The Louisville Courier Journal dated March 26, 2000 reported that police
don't fully report use of force against suspects, and the system for monitoring the
use of force is seriously flawed according to a 10-month investigation by the Courier
Journal shows.

o Officers' arrest reports say they routinely "struggle with," "tackle," "fight,"
"wrestle with" or pepper spray" people without filling out a use-of-force
report-- the document intended to be the official, detailed statement to the
police command on why and how force is used on civilians.

¢ When officers do properly report force, their commanders almost always
uphold the officers’ actions--and the department does nothing to analyze the
information on the reports in any comprehensive way.

¢ And, when civilians formally complain that officers have used excessive force
on them, the department's top officers almost always rule in favor of its
officers.
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and civilian complaints filed from 1996 through 1999, and found that:

e Of the 848 times that officers filled out use-of-force reports during the past
four years, only in three instances did commanders deem the force to be
justified. That means that fewer than 1 percent of the cases were
disapproved, a rate that national authorities on police said was ridiculously
low. Studies show that the incidence of excessive force varies, but all put it
well above 1 percent.

c. And even Louisville police commanders acknowledged, when presented with
the numbers, that they undoubtedly understate the actual incidence of excessive or
unnecessary force by officers. "I would be foolish not to think so," Sherrard said in
an interview last year while he was still chief. "But I think it is just infinitesimal. 1
believe it would be so rare.”

d. Officers are required to file use-of-force reports under certain circumstances,
and commanders are then supposed to review them. The command reviews are
more thorough than they used to be but are still far less comprehensive than some
authorities on police think they ought to be.

e In hundreds of other instances-- the Courier Journal found more than 600 that
occurred during the last two years alone--officers said in arrest records that they
used physical force, but they did not document it on use-of-force reports.

e The under reporting of force appears to happen in large part because the city
police use-of-force policy is written narrowly--too narrowly, experts say. But the
policy leaves no room for doubt that more than 50 instances of force, involving the
use of pepper spray, should have been reported.

f. Both Col. Ron Ricucci, the city's public safety director, and Doug Hamilton,
who was police chief from 1990 to 1999, said that if officers don't fill out reports
when they're required, it's the responsibility of first-line supervisors--sergeants and
lieutenants--to demand them.

g. Ricucci said last week that he believes the city has "a pretty good grip on"
use-of-force reporting in the wake of procedures instituted last June. The new
police requires that officers call supervisors to the scene when they use force, and
that reports be written. "I feel pretty confident with the reporting system that's in
place today,” Ricucci said.

h. But after the newspaper gave him a sampling of five arrest reports describing
fights between officers and suspects--all occurring between July 4 and October 14--
and after the department was unable to find use-of-force reports in any of those
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know more about why use-of-force reports were not filed in those cases.

i One of those five arrest reports said officers had engaged in a "15-minute

struggle” to subdue a suspect. "You know you've got me there, but I don't know
the whole case. Ricucci said.

* The department performs no analysis of how, when, where, how often and
against whom its officers use force. As a result, top commanders lack tools
necessary to discern trends, improve training or identify potential problem
officers for counseling or discipline.

e Physical confrontations between Louisville police--who make 34,000 arrests a
year--and suspects are rare. And when force is used, it typicaily results in
relatively minor injuries to suspects and officers, often after a brief struggle or a
chase.

e When civilians complain about excessive force to the department's internal-
affairs unit, they virtually always come away empty-handed. Of 79 people who
told police they had been victims of excessive force by an officer during the past
four years--and those cases have been concluded--78 found their complaints
rejected by the police command after investigations by the internal affairs unit.

e Among complaints alleging all forms of misconduct, and not just excessive force,
black people were less likely than whites to have their complaints upheld. The
city police command upheld complaints by whites at a rate nearly twice as high
as that for African-Americans. That, experts say, raises the question of whether
the complaints of blacks and whites are treated differently.

 Far fewer complaints of excessive force are filed against Louisville police than
against police in other cities of comparable size. Experts say that suggests either
that Louisville's officers are less likely to engage in misconduct or that the
department's system for accepting and processing complaints is faulty and
forbidding.

« There is considerable evidence to suggest the latter. The department does not
publicize its system for taking and investigating complaints against officers. The
city's position of ombudsman, created to help uninformed or unsophisticated
complainants navigate the system, was vacant for more than a year--and when a
new ombudsman was hired about three months ago, she was given a desk inside

o the internal affairs unit, a place viewed with foreboding by some people
suspicious of authority.



[image: image12.png]* Internal affairs investigations routinely drag on for months, well past the unit's
self-imposed 60-day deadline and often with no notification to complainants
about the status of their cases.

j- Pate and Fridell found that 6 percent of excessive force complaints were
upheld in 1991 among departments Louisville's size. Usually you find between 5
and 8 percent said Geoffrey Alpert, a professor of criminal Justice at the University
of South Carolina. One percent (the Louisville four year rate is very low).

k. In addition, the total number of excessive force complaints appears low in
Louisville. In the Pate and Fridell study, the 23 departments about Louisville's size
reported receiving excessive-force complaints from civilians in 1991 at a rate that
would translate in Louisville to 63 complaints per year. But from 1996 through
1998--the three years for which the newspaper has full figures--Louisville averaged
22 excessive-force complaints per year,

L Statistics for recent years show excessive force complaints against police in
Nashville, Tennessee and Columbus, Ohio were filed at rates more than 60 percent
greater than Louisville's; force complaints in Indianapolis were filed at about the
same rate.

m.  Among complaints filed by whites, at least one allegation was upheld in 16
out of 86 complaints filed. Among those filed by African-Americans, at least one
allegation was upheld in 14 out of 128 complaints. In other words, blacks filed most
of the complaints but more whites' complaints were upheld.

n. That raises a red flag according to Samuel Walker of the University of
Nebraska-Omaha, author of nine books on policing. It looks likes a disparity as to
how seriously these are being taken. But he said that because the number of
complaints is relatively small, the specifics of the cases would have to be examined to
determine if, indeed, black citizens' complaints are treated less seriously.

o. The Courier Journal's review also found that:

o Complaints against a handful of officers have kept internal affairs inordinately
busy the past four years. Seven Louisville police officers were named in 45
separate complaints from the public for which the newspaper received records--
accounting for 21 percent of the citizen complaints the newspaper reviewed.

* African-Americans filed 59 percent of all complaints against Louisville police
officers--and, similarly, made up 58 percent of all people arrested by Louisville
police from 1996 to 1999. Louisville's population is 30 percent black.

o In all, 182 officers were named in at least one civilian complaint. That's 21
percent of the 852 officers who made arrests during the four years.




[image: image13.png]p. The Louisville Courier Journal reported that the dominant image from the
crisis of March in the Louisville Police Department: Gene Sherrard, 15 hours after
being fired as chief, striding with Rick McCubbin, president of the Fraternal Order
of Police Lodge 6, in a march to City Hall.

q. In reviewing Louisville police use-of-force and disciplinary practices from
1996 through 1999, The Courier Journal interviewed dozens of officers, citizens, and
experts who think questions of discipline have much to do with defining the culture
within a police department. That culture is determined in part by the tone a chief
sets regarding discipline, the prevalence of the so-called blue code of silence on
officer misconduct, and the influence of the FOP, which in Louisville has worked
successfully to limit the avenues of complaints against officers. And it involves the
question of why, exactly, the FOP was so enamored of Sherrard as chief,

r. One of Sherrard's nine top staff members—Major Dale Liechty, an assistant
chief who commands the 4th District in the West End (African-American
Community)-- has been on the FOP negotiating committee in the past, and recently
was elected an FOP delegate, which makes him one of about 30 members of the
union's board of directors.

Chief Greg Smith said of Liechty's FOP position: "I think it's a very positive thing
myself, and I think the community should see it as a very positive thing. I think the
relationship between the FOP and the front office has improved tremendously."

s. In addition, one of Sherrard's three press spokesmen was Officer David
James, who was elected vice president of the FOP last November, shortly after
Sherrard moved him to the chief’s office. Interviewed before Sherrard was
dismissed, neither Sherrard nor James professed any discomfort with James' two
roles.

But after Sherrard's firing, mayor Armstrong was so discomfited by it that he
transferred James back to his former assignment in the training unit.

t. Under state law, internal affairs will investigate for only two reasons--a
sworn affidavit from a civilian or an order from the chief's office. In one case The
Courier Journal found, Sherrard did not order an internal affairs investigation on
what seemed to be substantial information. When he received written statements of
eight people who witnessed and decried an incident involving an officer's arrest of
and use of force on a teenager at the Shelby park Pool last summer, he sent the case
to the district commander for review, rather than to internal affairs for

investigation.



[image: image14.png]u. The FOP has worked diligently to limit avenues for complaints against
officers-—-starting two decades ago, when it persuaded the Kentucky General
Assembly to enact the requirement that civilians file sworn complaints before
internal affairs may investigate. Today, the FOP doesn't express much sympathy
for city efforts to make the complaint process more user friendly. McCubbin, for
example, sees the recent filling of the long-vacant ombudsman's position, to help
people negotiate the complaint process, as a waste of time and money,

The FOP's view of complaints also was expressed in a report of a January union
meeting at which the use of force was discussed. "Just because some yammer-head
comes off the street to complain that he was roughed up while resisting arrest and
fighting the police," the union's report said, ""doesn't mean that LPD has a problem.

The FOP won an important concession from the city in negotiations for the contract
that went into effect last July--virtually ending the process through which the
department was recording informal complaints from the public.

The informal-complaint process created a system for this situation: Suppose a
person sees an officer do something unseemly, but the observer doesn't feel
victimized and isn't motivated to go through the gyrations of a formal complaint.
Driven by a sense of civic duty, however, the person calls internal affairs, hoping to
inform the department about the inappropriate conduct.

Under the last contract between the city and FOP, such information from the public
was recorded on a "citizen observation form," and was to be kept by internal affairs
for one year. The city has deemed those records not to be open to the public and
has refused to disclose them.

v. If the FOP works to keep the lid on complaints from citizens, does that
engender a culture that discourages officers from complaining about each other,
too? "We take care of each other," McCubbin said, "but we don't go lying for each
other. Officer Jacqueline Hollingsworth thinks that a blue code exists in Louisville,
because she violated it. In 1997, she said, she protested when another officer took a
teenager to the ground, and wrote a letter to a commander about the officer's
actions. Soon after that, she found herself accused of helping the teenager escape
and she was facing disciplinary charges of neglect of duty, which she thinks was
retaliation.

Then-Chief Hamilton wrote in that case: "Despite the claims of officer
Hollingsworth acting to prevent what she believed to be an unjust situation, her...
actions conflicted with her role as a police officer and compounded what was an
already a difficult situation." The force the officer was using, Hamilton concluded,
was "lawful and proper.” His finding was overruled by then-Deputy Mayor
William Summers IV, and Hollingsworth was not disciplined.



[image: image15.png]On the subject of the blue code, Hollingsworth said: "It's not worth it for me to lie
along with another officer, or to cover for him or her, because if I was to do that and
something was to happen to me--if he gets caught and i get caught--I'm in just as
much trouble. And where is the blue code that saves you then? "The main thing a
lot of them say about me now is, 'Don’t do nothing in front of her that she'll tell on.'
And that's respect. I wanted them to be that way in front of me.... When it says
uphold the law, that applies on both sides."

Ww. In 1998 then-Chief Doug Hamilton set out to create a formal way to identify
officers whose behavior appeared to be cause for-concern. But the system has
generated only one report in the last year. And since Mayor Dave Armstrong's
appointment of Gene Sherrard as chief a year ago, not a single officer has been
identified for any special attention as a result of the database, police officials said
last week.

Although early intervention systems are intended to help rather than punish
struggling officers, commanders throughout the Louisville department viewed the
concept as punitive and greeted it with a firestorm of criticism when Hamilton
introduced it in mid-1998, the former chief said.

The Courier Journal reports that a police expert criticized the Louisville system
because it does nothing to automatically flag a cluster of events as soon as they are

reported and there are no formal guidelines under which an officer is designated for

review by reaching a certain number of incidents.

Louisville police are trained to exercise considerable discretion as they go about
their daily business and to defuse situations whenever possible. When they witness
an incident, they may have the option of making an arrest, issuing a citation or
doing nothing. When they think someone's life is in danger, officers can use deadly
force--or they can hold their fire. When a suspect resists arrest, officers can use
pepper spray, a nightstick--or, in some instances, words--to deal with the situation.

X The Courier Journal reported the story of Louisville police officer Benton
Reffett and Jennifer Szelag who lives at 3358 Peachtree Avenue, just south of
Churchill Downs in Louisville. Standing on her front porch, an agitated Jennifer
Szelag, 28, was ripping up the citation she had just received for letting Barney, a
large mixed-breed dog, run loose. Reffett had turned around in time to see Szelag
drop the pieces of paper onto the porch and pull her keys out of her back pocket to
open her front door.

In that instant, Reffett had to make a choice: keep walking, leave the premises and
drive away, or respond assertively to Szelag's act of seeming defiance. The choice' he
made is an example of what can happen when an officer's actions cause a situation
to escalate from angry words to physical violence.
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Szelag. Police and other records that are part of a lawsuit Szelag filed against the
city describe what happened next. According to Reffett, he told Szelag--who had
her back to him and her keys in her left hand, reaching for the door lock--"Ma'am
don't do that. Stop. Put your hands behind your back."

Szelag tried to unlock the door. Reffett reached for the hand holding the keys.
'"Ma’am, you're under arrest. Put your hands behind your back," he said he told
her. Szelag remembered saying simply, "What for?" But Reffett, according to the
documents, recalled her replying: ""No, I'm not going to jail."

Reffett attempted to get control of Szelag's left arm, then her right. In the ensuing
struggle, they lurched into a storm window and plunged through, breaking it and
showering them both with glass. One piece several inches long lodged in Szelag's
chin, making a cut that required seven stitches to close. Then Reffett wrestled
Szelag to the porch floor and, with rookie officer Aimee Snyder's assistance,
handcuffed and subdued her.

Szelag's two young children, inside the house but drawn to the window by the sound
of breaking glass and their mother's screams, peered out, shrieking in terror. A
neighbor cared for the children while Szelag was taken to University of Louisville
Hospital for treatment and then to jail.

The next day, Szelag filed a complaint against Reffett with the police department's
internal affairs unit. Then-Chief Doug Hamilton ruled in February 1999 that
Reffett had not used excessive force and that Szelag "became disorderly and
resisted” arrest after tearing up the animal control citation.

However, the court record of the case shows several significant inconsistencies in
sworn statements that Reffett and Snyder gave to internal affairs and in connection
with Szelag's lawsuit.

Perhaps the most important issue in the case is whether Reffett had grounds to
arrest Szelag, and why he decided to turn around rather than keep walking. On
that key point, the records show that Reffett gave at least three different reasons
why he responded rather than retreated.

For example, in a required report detailing the force he used against Szelag, Reffett
wrote shortly after the incident: "She finally took (the) citation but ripped it up
and again said that she would not go to court. At this point, to ensure her
appearance in court, I informed her she was under arrest, and to place her arms
behind her back.



[image: image17.png]But Harry Rothgerber, first assistant commonwealth's attorney and a former public
defender, said yesterday that vowing not to appear in court is not a criminal offense.
People regularly say they're not going to court but then change their minds,
Rothgerber said. "I don't think the words themselves break any law.” The citation
Reffett issued to Szelag in connection with the incident sounds a similar theme:
Szelag "ripped up (the animal control) citation and threw it down. When officer
tried to stop subject (Szelag) and inform her she had to go, subj became combative.
Officer advised her she was under arrest.”

But RefTett told internal affairs Detective Minerva Virola on September 17, 1998, a
month after the incident, that he had pursued Szelag because, "I didn't want her to
let the dog out, number one, 'cause it was a rather large dog. I saw it when she
(Szelag) came out on the porch. Number two, I didn't want her to get access to any
weapons. As I approached the steps and went up the steps, I advised, I said,
""Ma'am, don't go in there; you're under arrest,'"

A third, but confused, version emerged under questioning by Szelag's attorney,
Michael McMahon, in a sworn deposition last November. Reffett first said he
decided to arrest Szelag "mainly" because she was being disorderly--yelling loudly
and profanity but also for her repeated statements that she was not going to court.

"At the time, I thought that was an arrestable offense, but mainly (I arrested her)
for her disorderly conduct," Reffett said. McMahon did not ask Reffett whether he
still thought Szelag's vow not to go to court was an "arrestable offense.” But
moments later, Reffett himself appeared to totally disavow that motive for the
arrest.

McMahon: "She had said she was not going to court.... Did that play into your
arrest decision to go ahead and make the arrest at that time."

Reffett: "It's something that I considered, but that wasn't the reason I made the
decision to go ahead and make the arrest at that time.”

Officer Snyder, just seven months out of recruit school, also was asked in her
deposition what Reffett had told her about his decision to arrest Szelag. According
to Snyder, Reffett said nothing to her about Szelag's alleged disorderly conduct.
""He stated something that day about the fact that if a person refuses--if the person
says that they're not going to go to court after giving them a citation, then you can
arrest them for the fact that they said they weren't going to court," Snyder said.
Asked if Reffett mentioned anything else, she replied, "No." Snyder also
acknowledged that as far as she knew, Szelag broke no law when she tore up the

citation.

Reffett told McMahon that he decided to arrest Szelag because he though't the
situation was going to get worse. McMahon asked Reffett why he didn't simply
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had you gotten in the police car and left and the Animal Control officers had got in
their vehicles and left and the street would have been unblocked?" McMahon
asked. "How would that have made things worse?"

Reffett replied that Szelag was still on the porch, "still screaming and ranting and
raving." But the officer acknowledged that he never directed Szelag to quiet down,
and never told the five or six people watching from the street to disperse.

By law, disorderly conduct must cause or create a risk of "public inconvenience,
annoyance or alarm." Asked by McMahon what "public alarm" Szelag was

causing, Reffett replied that several of the people gathered in front of the house were
"talking and pointing,"

The two officers also told different stories about how much force Reffett used to
subdue Szelag after the window broke. Reffett said he simply rolled Szelag onto her
side after she was handcuffed; he specifically denied under oath that he put his feet
or knees on Szelag's back while she was lying on the concrete porch. Snyder,
however, said in her deposition: "She was still trying to roll over and get up, so he
had a knee on her back so she wouldn't get up."

And Snyder told internal affairs that Reffett had both knees on Szelag's back, one
below her shoulder and the other on her lower back. Finally, Reffett told McMahon
that he didn't see Szelag tear up the animal control citation: "I heard paper
rustling, what sounded like tearing paper.” But he told internal affairs: "She
ripped up the ticket and pitched it. She didn't throw it, she kind of like underhand
pitched it in our direction.” Reffett, citing Szelag's lawsuit, which is still pending,
declined to be interviewed.

Despite his conclusion that Reffett did not use excessive force, Hamilton said in an
interview that the officer had made a mistake in judgment and should have simply
walked away. "I would guess, if you could delve into the secret heart of the officer,
that he probably wishes he'd done that,” Hamilton said. Asked whether Reffett's
poor judgment was relevant to the internal affairs inquiry, Hamilton said no,
because, "That's where a mistake vs. misconduct comes up.” Szelag's injury was
not a result of misconduct by Reffett, Hamilton said, although he conceded that
"you might be able to argue" that Reffett's actions led to her injury.

Szelag, accused of resisting arrest and disorderly conduct, stood trial on November
24, 1998. But District Judge William Ryan dismissed the charges after Reffett took
the stand and referred to Szelag's prior run-ins with Animal Control--testimony that
Ryan ruled was in violation of a pretrial order. She paid fines totaling $40 for not
having Barney licensed or restrained. On the advice of her attorney, she declined to

be interviewed.
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Department at the University of Louisville and former Head of the City
Police Advisory Committee

a. The Courier Journal Dated April 4, 2000 reported that Deborah Wilson said
that the newspaper series documented the need to improve the civilian complaint
process. But she said the police will continue to resist change because, despite
evidence to the contrary, they believe they are doing a good job. The police will say,
'"You don't understand us because you've never been a cop,'" Wilson said.
"Unfortunately, we have a lot of police officers within the Louisville Division of
police who have forgotten what it means to be a civilian."

23.  Statement of Officer Rick McCubbin. president of the Louisville Order of

police lodge 6.

a. The Courier Journal dated April 4, 2000 reported that Rick McCubbin said
whether force has been used often depends on one's definition. "A little dance, a
little wrestle, that's part of making an arrest," he said. "Hell, we'd have a million"
use-of-force forms if they were filled out for any kind of physical contact. "People
wrestle and struggle with us all the time."

24, Statements of Louisville Aldermen

a. The Courier Journal dated April 4, 2000 reported that a majority of
Louisville's aldermen expressed reluctance to use their powers to address questions
about the police department's use of force. While some aldermen said the series
pinpointed problems that need to be corrected by the police command, others said
police officers don't need any more second guessing of their actions.

b. Steve Magre, president of the Board of Aldermen, said that, based on
reading the series, he wouldn't "honestly come to the conclusion" that police tend to
use unnecessary force. '"With drugs and gangs, police have got to be police,” he
said. "They can't be patsies out there in this day and age.”

c. Alderman Barbara Gregg, who acknowledged that she "deliberately” hadn't
read the newspaper's series because she thought it was intentionally timed to make
the police look bad during the controversy surrounding Sherrard's firing, said:
""We shouldn't tie the police force's hands. To say there are times you shouldn't be
aggressive is wrong."

d. Magre, Gregg and other aldermen interviewed yesterday said many of the
questions raised by the Courier Journal are not their responsibility to address, but
must be fixed through internal workings of the police department.
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25.  The Attorney General is authorized under 42 U.S.C. S 14141 to seek
declaratory and equitable relief to eliminate a pattern or practice of conduct by
Louisville Police officers that deprives persons in Louisvill, Ohio of rights,
privileges, or immunities secured and protected by the Constitution or laws of the
united States.

WHEREFORE, we pray that the Department of Justice:

26.  Investigate the Louisville Police Department and the Louisville Fraternal
Order of Police to determine whether a pattern of police misconduct that may be
unconstitutional and result in a violation of our citizens' civil rights.  This
investigation should include, but not be limited to:

a. Establishment of a civilian review board with subpoena power and
independent investigation;

b. Establishment of effective procedures for investigating charges of police
misconduct that, at a minimum, are designed to determine the veracity of such
charges, including the authority to make findings of fact, determine credibility, and
subpoena witnesses;

[ Establishment of procedures whereby appropriate training and retraining is
required or available to peace officers who have engaged in misconduct or who are
known or suspected of being incapable of performing their duties without violating
the constitutionally protected rights of citizens;

d. Establishment of procedures that clearly set forth the penalties to be imposed
against officers who have engaged in official misconduct and that provide for
disciplinary action including but not limited to, suspension and termination;

e. Enjoin all persons acting in concert with the Louisville Police Department
and the Louisville Order of Police Lodge 6 from engaging in or abiding by a "Code
of Silence” that intentionally and deliberately ignores unlawful conduct by police
officers;

f. Order such other appropriate relief as the interests of justice may require.




